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VIOLATION OF TREATIES BY ADVERSE NATIONAL 

ACTION 

The shade of distinction sought to be shown by the title of this 
paper may require explanation. Imperfect wording involves either 
carelessness or ignorance; bad faith indicates dishonesty; nonexecution 
or disregard implies laxness in the government, if not carelessness; ad- 
verse or hostile municipal or judicial action connotes lack of coordina- 
tion between the internal and external affairs of the State. It follows 
that such adverse action may be considered from a practical point of 
view as almost a normal kind of violence against international con- 
tracts. It is not to be excused on that account, but it may be considered 
as a fractional incident almost inseparable under some conditions from 
the existence of a State. Given either a government of definitely 
separated elements, such as the United States, or a government without 
much stability, or a State founded on a type of civilization different 
from the European order, and this sort of violation of treaty may 
be forecasted with certainty. Fortunately, however, the instances 
that cause contractual friction of this sort are of the grosser kinds of 
personal violence, or are commercial; they are not of a political char- 
acter, cannot be said to involve policy, and only by a stretch of the 
imagination involve the tweedledum and tweedledee of international 
relations, "national honor and vital interest." They are consequently 
extremely susceptible to simple and orderly solution. 

One may doubt if any governmental machine is quite as capable 
of producing friction of this kind as that of the United States. In 
the case of treaties which bind the government there is no trouble at 
all if the subject-matter lies outside the legislative power of Congress. 
But on common interests Congress can vitiate a treaty by passing a 
subsequent statute, though the executive can forthwith vitiate the 
statute by another and later treaty; which is a game of seesaw not 
96 
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ordinarily worth playing. As to the Federal States, there is a com- 
plication. Logically, any plea in any case that a treaty was violated 
or affected should, under technical restrictions, serve to secure a change 
of venue to the Federal system of courts. As a matter of fact, only 
tort cases are certainly cognizable in the Federal courts. If, however, 
a case involves a treaty and the supreme court of a State has passed 
on it, the Supreme Court of the United States is now able to take 
jurisdiction. 1 This probably renders it possible to secure a hearing 
for criminal cases in violation of treaty rights before the Supreme 
Court. 2 Suits in law or equity are subject to the provisions of the 
Eleventh Amendment and are the subjects of rules in the Judicial 
Code. 

Under the American constitutional system, violation of treaties 
is upheld by the courts if it occurs within certain bounds. Article 
VI of the Articles of Confederation 3 provided : 

No State, without the consent of the United States in Congress 
assembled, shall . . . enter into any conference, agreement, alliance 
or treaty with any king, prince or state. . . . 

No two or more States shall enter into any treaty, confederation 

1 Judicial Code, sec. 237, as amended by Public No. 224, 63d Cong., approved 
December 23, 1914. 

4 On this subject see William H. Taft, The United States and Peace, 40-89. 

8 Under the Articles of Confederation, between 1776 and 1789, fourteen treaties 
were negotiated by the United States as follows: France, alliance, and secret article, 
February 6, 1778; France, amity and commerce, February 6, 1778; France, con- 
tract for the repayment of loans, July 16, 1782; France, contract for a new loan 
and the repayment of the old loans, February 25, 1783; France, consular, November 
14, 1788; Great Britain, provisional treaty of peace, November 30, 1782; Great 
Britain, armistice, January 20, 1783; Great Britain, definitive treaty of peace, 
September 3, 1783; Morocco, peace and friendship, January, 1787; Netherlands, 
peace and commerce, October 8, 1782; Morocco, relative to recaptured vessels, 
October 8, 1782; Prussia, amity and commerce, September 10, 1785; Sweden, 
amity and commerce, April 3, 1783. Authenticated instances of violation under 
the regime of the Articles of Confederation have not been found, and it is probable 
that the complaint of the statesmen was directed at a theory, not a condition; but 
see Curtis, Constitutional History of the United States, I, 168-174. For matters 
of dispute relating to these treaties see for: France, Moore, Digest, V, 586-615; 
Great Britain, ibid., 621-699; Netherlands, J. C. B. Davis' Treaty Notes (1776- 
1887), 1360; Prussia, Moore, ibid., 617-618; Sweden, ibid., 864-865. Federal 
cases involving treaty provisions will be found in the later treaty volumes listed 
as notes to the treaty texts. 
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or alliance whatever between them, without the consent of the United 
States in Congress assembled, specifying accurately the purpose for 
which the same is to be entered into, and how long it shall continue. 

This was not a successful solution. "The treaties of the United 
States, under the present confederation, are liable to the infraction 
of thirteen different legislatures and as many different courts of final 
jurisdiction, acting under the authority of these legislatures," said 
the Federalist. 4 "We are a nation to-day and thirteen to-morrow. 
Who will treat with us on such terms?" asked Washington. No cases, 
however, seem to have actually arisen under the Confederation. 

The Constitution contains these stipulations: 

Art. I, sec. X, 1. No State shall enter into any treaty, alliance, 
or confederation. 

3. No State shall, without the consent of Congress, . . . enter 
into any agreement or compact with another State, or with a foreign 
power. 

Art. II, sec. II, 2. He [the President] shall have power, by and 
with the consent of the Senate, to make treaties, provided two-thirds 
of the Senators present concur. 

Art. VI, 2. This Constitution and the laws of the United States 
which shall be made in pursuance thereof and all treaties made, or which 
shall be made, under the authority of the United States, shall be the 
supreme law of the land, and the judges in every State shall be bound 
thereby, anything in the Constitution or laws of any State to the con- 
trary notwithstanding. 

The most recent writer on the subject 6 considers these two questions : 

1. "When a treaty deals with a subject upon which Congress is 

authorized to legislate, is such a treaty valid? or perhaps we should 

rather ask, What is its status?" After examining the decisions in order, 6 

1 No. 22. 

5 Charles H. Burr, The Treaty-making Power of the United States and the 
Methods of its Enforcement as affecting the Police Power of the States, Proceedings 
of American Philosophical Society, LI, No. 206. Quotations from pp. 283, 325, 
327 and 356. 

• The cases considered are: United States v. Schooner Peggy, 1 Cranch 103 
(1802); Foster & Elam v. Neilson, 2 Peters 253 (1829); United States v. Percheman, 
7 Peters 51 (1833); Strother v. Lucas, 12 Peters 410 (1838); Garcia v. Lee, 12 Peters 
511 (1838); Pollard v. Kibbe, 14 Peters 353 (1840); Taylor v. Morton, 2 Curtis 
454 (1853); The Cherokee Tobacco, 11 Wall. 616 (1870); United States v. 43 Gal- 
lons of Whiskey, 93 U. S. 188 (1876); The Head Money Cases, 112 U. S. 584 (1884); 
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he concludes that if a treaty is self-executing it is then to have the force 
of an Act of Congress. "If a treaty be neither of wholly national im- 
port nor executory in its nature, and assume to create and declare 
individual rights and obligations, then those rights and obligations 
must, if the treaty itself is to have the force of law, have the same 
validity as though created by legislative action and receive recognition 
in the courts." 

2. "When a treaty deals with the subjects upon which the States 
as opposed to Congress are authorized to legislate, is such treaty valid? 
or rather, what is its status?" Reviewing the decisions in order, 7 
he finds that "no case has ever in the history of the United States 
been decided, which holds, for any reason or under any conditions, 
a treaty provision to be subordinate to a State law or State right." 

He concludes, after examining State police powers and methods 
of enforcement in relation thereto, that "a violation of rights secured 
by treaty provisions may be made punishable under the laws of the 
United States, suppressed by its armies or enjoined in its courts." 8 
This is possible only, and depends on the good will of the nation to be 
made effective. 

In Whitney v. Robertson, 124 U. S. 190, Mr. Justice Field said as to 
treaties not self-executing: 

If the country with which the treaty is made is dissatisfied with 
the action of the legislative department, it may present its complaint 
to the executive head of the government, and take such other measures 
as it may deem essential for the protection of its interests. The courts 
can afford no redress. Whether the complaining nation has just 

United States v. Rauscher, 119 U. S. 407 (1886); Bartram v. Robinson, 122 U. S. 
116 (1887); Whitney v. Robertson, 124 U. S. 190 (1888); Chae Chan Ping v. United 
States, 130 U. S. 581 (1889); Nishimura Ekiu v. United States, 142 U. S. 651 (1892); 
United States v. Lee Yen Tai, 185 U. S. 213 (1902); Johnson v. Browne, 205 U. S. 
309 (1907); Fok Yung Yo v. United States, 185 U. S. 296 (1902); Baldwin v. Franks, 
120 U. S. 678 (1887). 

7 The cases considered are: Ware v. Hylton, 3 Dallas 199 (1796); Clerke v. 
Harwoode, 3 Dallas 342 (1797); Fairfax v. Hunter, 7 Cranch 603 (1812); Chirac 
v. Chirac, 2 Wheat. 259 (1817); Orr v. Hodgson, 4 Wheat. 453 (1819); Hughes 
v. Edwards, 9 Wheat. 489 (1824); Carneal v. Banks, 10 Wheat. 181 (1825); Wor- 
cester v. The State of Georgia, 6 Peters 515 (1832); Hauenstein v. Lynham, 100 
U. S. 483 (1879); Maiorano v. B. & O. R. R. Co., 213 U. S. 268 (1909). 

8 Burr, op. tit., 398. 
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cause of complaint, or our country was justified in its legislation, are 
not matters for judicial cognizance. In Taylor v. Morton, 2 Curtis, 
454, 459, this subject was very elaborately considered at the circuit 
by Mr. Justice Curtis of this court, and he held that whether a treaty 
with a foreign sovereign had been violated by him; whether the con- 
sideration of a particular stipulation of the treaty had been volun- 
tarily withdrawn by one party so that it was no longer obligatory on 
the other; whether the views and acts of a foreign sovereign had given 
just occasion to the legislative department of our government to with- 
hold the execution of a promise contained in a treaty, or to act in direct 
contravention of such promise, were not judicial questions; that the 
power to determine these matters had not been confided to the judi- 
ciary, which has no suitable means to exercise it, but to the executive 
and legislative departments of our government; and that they belong 
to diplomacy and legislation, and not to the administration of the 
laws. . . . 

. . . The duty of the courts is to construe and give effect to the 
latest expression of the sovereign will. In Head Money Cases, 112 
U. S. 580, it was objected to an Act of Congress that it violated pro- 
visions contained in treaties with foreign nations, but the court replied 
that so far as the provisions of the Act were in conflict with any treaty, 
they must prevail in all the courts of the country; and after a full 
and elaborate consideration of the subject, it held that "so far as a 
treaty made by the United States with any foreign nation can be the 
subject of judicial cognizance in the courts of this country, it is subject 
to such Acts as Congress may pass for its enforcement, modification 
or repeal. 9 

"It goes without saying that mere international comity not incor- 
porated in any convention between the United States and a foreign 
Power must yield to a statute with which it is in conflict," said Brad- 
ford, District Judge, in The Kestor, 110 Fed. 432, 448. That is tanta- 
mount to saying that a statute prevails over the considerable part of 
international law which gains its force from usage and the fixed customs 
of nations. A statute, for instance, abolishing diplomatic ranks would 
presumably prevail over the treaties of 1815 and 1856, to which the 
United States was not a party but which are firmly established as part 
of the nonconventional international law of this country and are ob- 
served by all nations. But the danger of the theory is not met in 
practice, for diplomacy can adjust such difficulties. Secretary Cass, 
in a note to Minister Forsyth at Mexico City, of June 23, 1858, indi- 

9 See also Chae Chan Ping v. United States (The Chinese Exclusion Case), 
130 U. S. 581. 
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cated what would happen in such a case when he wrote: "The imposi- 
tion by Mexico of a tax unduly discriminating against citizens of the 
United States, if not a breach of the treaty between the United States 
and Mexico, is an unfriendly act to be noticed by the United States." 
The following excerpts from the Act of March 3, 1911, relating to 
the judiciary, seem to indicate the jurisdiction of Federal courts as 
to treaties: 

Sec. 24. The district courts shall have original jurisdiction as 
follows: 

First. Of all suits of a civil nature, at common law or in equity, 
brought by the United States, or by any officer thereof authorized 
by law to sue, . . . where the matter in controversy exceeds, exclusive 
of interest and costs, the sum or value of three thousand dollars, 
and (a) arises under the Constitution or laws of the United States, 
or treaties made, or which shall be made, under their authority, or 
(6) is between citizens of different States, or (c) is between citizens 
of a State and foreign states, citizens, or subjects. 

Second. Of all crimes and offenses cognizable under the authority 
of the United States. 

Seventeenth. Of all suits brought by any alien for a tort only, 
in violation of the laws of nations or of a treaty of the United States. 

Sec. 233. The Supreme Court shall have exclusive jurisdiction 
of all controversies of a civil nature where a State is a party, except 
between a State and its citizens, or between a State and citizens of 
other States, or aliens, in which latter cases it shall have original, but 
not exclusive, jurisdiction. 

Sec. 237. A final judgment or decree in any suit in the highest 
court of the State in which a decision could be had, where is drawn in 
question the validity of a treaty or statute of, or an authority exercised 
under, the United States, and the decision is against their validity; 
or where is drawn in question the validity of a statute of, or authority 
exercised under, any State, on the ground of their being repugnant 
to the Constitution, treaties or laws of the United States, and the 
decision is in favor of their validity; or where any title, right, privilege 
or immunity is claimed under the Constitution or any treaty or statute 
of, or commission held or authority exercised under, the United States, 
and the decision is against the title, right, privilege or immunity espe- 
cially set up or claimed, by either party, under such Constitution, 
treaty, statute, commission or authority, may be re-examined and 
reversed, or affirmed in the Supreme Court upon a writ of error. . . . 
It shall be competent for the Supreme Court to require, by cer- 
tiorari or otherwise, any such case to be certified to the Supreme Court 
for its review and determination, with the same power and authority 
in the case as if it had been carried by appeal or writ of error to the 
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Supreme Court, although the decision in such case may have been 
in favor of the validity of the treaty or statute or authority exer- 
cised under the United States or may have been against the validity 
of the State statute or authority claimed to be repugnant to the 
Constitution, treaties, or laws of the United States, or in favor of 
the title, right, privilege, or immunity claimed under the Constitu- 
tion, treaty, statute, commission, or authority of the United States, 

This subject is one considerably studied already, 10 and it is perhaps 
sufficient here to close discussion of it with a summary of the rules 
which have been established by practice. These are: 

1. No State, either by provisions of its constitution or statutes, 
can prevail over a treaty, though any State is able to contemn the 
provisions of a treaty in criminal affairs without the United States 
being able to secure justice in it short of resort to force. 

2. Federal statutes and treaties are of equal force as laws, and 
violation of a treaty may occur by the passage of a later adverse statute. 11 
This rule works both ways, and a later treaty will prevail over an 
earlier statute. 

The British custom is better than the American, which is the result 
of what might be called a fault in the Constitution. "When an Act 
of the English Parliament is passed, the rights under treaties are always 
reserved. We express this by saying that in such cases salvo regis jure." 12 

10 See Westel Woodbury Willoughby, The Constitutional Law of the United 
States, Chaps. XXXIV-XXXV; Charles Henry Butler, The Treaty-making Power 
of the United States, II, 1-148; Samuel B. Crandall, Treaties, their Making and 
Enforcement; Devlin, Treaty Power of the United States. 

11 Butler (II, 86) cites the following cases in which the Supreme Court has 
sustained the supersession of prior treaties in conflict with later statutes: United 
States v. McBratney, 104 U. S. 621; Chew Heong v. United States, 112 U. S. 562; 
Ward v. Race Horse, 163 U. S. 504; Draper v. United States, 164 U. S. 240; Thomas 
v. Gay, 169 U. S. 264; Fong Yue Ting v. United States, 149 U. S. 698; Chinese 
Exclusion Cases, 130 U. S. 581; La Abra Mining Co. v. United States, 175 U. S. 
423; United States v. Gue Lim, 176 U. S. 459. 

12 Sir Edwin Pears, For. Eel., 1908, 743. But see Ernst Meier, Ueber den 
Abschluss von Stattsvertragen (Leipzig, 1874), 116-126, citing Hansard, CXCIX, 
324, 330; CLVI, 1361, 1397; CLII, 1439, 1380, 1387, 2003, 1422, 1429; CLVII, 
1361. On the whole subject as to England, see Alpheus Todd, On Parliamentary 
Government in England (London, 1887), I, 365-373, "The right of making treaties." 
Consult also Zoepfl's Das Zustimmungsrecht der Landst&nde zu staatsrechtlichen 
Verlrdgen (Freiburg, 1860). 
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Speaking generally, this is the continental method of protecting treaties 
from exigencies within the State. 13 In this conception a treaty out- 
ranks a statute, though doubt is frequently removed on the Continent 
by passing the treaty also as a law or decree. 

In Switzerland a somewhat different system maintains, in itself 
unlike the European scheme of embodying a treaty in a law. Switzer- 
land is not only a State, but a series of states. 14 The Constitution 
provides: 

Art 7. Every individual alliance and every treaty of a political 
character between Cantons is prohibited. 

In return, the Cantons have the right to conclude between them- 
selves conventions on matters of legislation, administration or justice; 
however, they must bring them to the notice of the Federal authority 
which, if these conventions involve anything contrary to the Con- 
federation or to the rights of other Cantons, is authorized to prevent 
their execution. In the contrary case, the contracting Cantons are 
authorized to claim for execution the cooperation of the Federal 
authorities. 

Art. 85. Matters in the competence of the two councils (national 
and cantonal) are notably the following: 

5. Alliances and treaties with foreign States, as well as the approval 
of the treaties of Cantons between themselves or with foreign States; 
however, the treaties of Cantons are brought before the Federal As- 
sembly only when the Federal Council or another Canton raises 
reclamations. 

Art. 113. . . . The Federal tribunal will apply the laws voted by 
the Federal Assembly and the decrees of this assembly which have a 

13 See French constitutional law of July 16-18, 1875, Art. 8; German Constitu- 
tion, Art. 11; Austrian fundamental laws, sec. 1, a. 

"In the confederation each State guards the capacity to treat on points which 
are not confided to the common authority by part of the confederation (Act of 
Germanic confederation of June 9, 1818, Art. 11, sec. 2). In the present Federal 
German Empire, the character of which is mixed, each State may pass treaties on 
matters which do not enter the domain of the common legislation of all the empire 
or which have been formally reserved (German Constitution, Art. 4, No. 11, arts. 
52 and 66; convention of November 23, 1870, Art. 2, with Bavaria)." — ■ Despagnet, 
Droit international, 487. 

" The obligation of observing the Pact is extinguished simultaneously with the 
entry into vigor of the new constitutional law, and the State which promulgates 
it cannot be regarded as admitting exceptions to its application in any sense." — 
Olivi, SuU'estinzione dei trattati intemazionali, 34. 

14 Max Huber, The Intercantonal Law of Switzerland. This Journal, Vol. 3, 
p. 62. 
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general character. It will also conform to the treaties which the 
Federal Assembly shall have ratified. 

In case a Canton should require coercion, the Federal Council 
withholds the subsidies due it, and sends troops, who are peaceably 
quartered at its expense and literally eat it into submission, a method 
very effective with the frugal Swiss. My recollection is that the method 
has been employed but once, and then speedily got results. 

The type of violation now under examination is the most frequent 
at the present time and it never can be entirely avoided any more than 
differences between individuals as to their contracts can ever be entirely 
avoided. But the system of international relations is sufficiently de- 
veloped for violations of this kind normally to be taken care of through 
claims proceedings, arbitrations, or indemnities in instances of a violent 
character. A characteristic of this type of violation is that it has 
become more frequent as international relations have become more 
complicated, and especially as nationals have settled more in foreign 
countries. These are modern conditions and it can almost be said 
that violation by adverse action, law, or judgment is a development 
of the last century. 

Of numerous instances a large variety are described herewith in 
chronological order. 

A. prior to 1848 

1. Following the Treaty of Nymwegen, Louis XIV invented the 
Chambres des reunions to examine the nature and extent of the ces- 
sions which had been made to him by the Treaties of Westphalia, 
the Pyrenees, and Nymwegen. From 1680 these chambers had been 
sitting at Metz, Besancon, and Brisach, and by this new method of 
making conquests a number of cities, seigneuries, and fiefs had been 
adjudged to be his or dependencies of the three bishoprics of Metz, 
Toul, and Verdun. Then he reached Alsace, Franche Comt6, and the 
Netherlands, in all of which Spain had ceded to him territory by the 
preceding treaties. This practice was repugnant to the principle 
advanced by France at the Congress of Westphalia and contrary to 
German public law, which distinguished the vassal lien from that of 
subjection. Louis was particularly interested in Alsace, over which he 
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claimed full sovereignty through the decisions of the Chambres des 
reunions by virtue of sees. 73 and 74 of the Treaty of Miinster of 1648. 
This claim was in violation of sec. 87 of the same treaty, by which 
all the States of Alsace were preserved in their immidiatetS toward the 
Empire, for by it they were obliged to submit to the sovereignty of 
France. 16 

The negotiations in advance of the Peace of Ryswick in 1697 laid 
stress on the abolition of all reunions, and Article 10 of the treaty be- 
tween France and Spain of September 20, 1697, at that place provides 
that all the places, cities, burgs, and villages in the Netherlands, which 
Louis XIV had reunited since the Treaty of Nymwegen, should be re- 
turned, with the exception of eighty-two cities, etc., included in a list 
appended to the treaty, which Louis XIV claimed had been dependencies 
of the cities of Charlemont, Maubeuge, and others previously ceded 
to him. To the Emperor's diplomats France made a triple propo- 
sition, 16 and the settlement between France and the Emperor of October 
30, 1697, was on condition that France should give up all property 
she had occupied, during war or peace, under the name of reunions. 
The decrees of the chambers of Metz, Besangon, and Brisach were 
canceled and annulled; that is to say, France engaged to restore all 
the reunions which she had made outside of Alsace or which were com- 
prised in the list of reunions presented before the congress by the French 
ambassadors. Article 4 of the treaty says: "All the reunions which 
extend over places outside of Alsace or are comprised in the list pro- 
duced by the French Ambassador are canceled." "The conjunction 
or which binds the two members of the phrase," says Schoell, "indi- 
cates that it is not necessary that a place should be both situated out- 
side of Alsace and indicated on the list to be restored to the Empire. 
Either of the conditions suffices." So in adhering to the letter of the 
article a place in Alsace and on the list would have to be given up. 
This was not the intention of France, and in the case of the county 
of Hanau, situated in Alsace, the dispute continued until the nine- 

15 Leonard, Frederic, Recue.il des arrests de la chambre royale Stablie a Metz . . . 
(Paris, Leonard, 1681) ; Schoell, Histoire Generate des TraitSs de Paix, 1, 380; Garden, 
ibid., II, 121-122. 

16 Schoell, ibid., I, 425-427; Garden, ibid., II, 164. 
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teenth century. The county was by error, it seems, included in the 
list, and France sought to hold it by letters patent of 1701 and 1707 
under which special prerogatives were given to the Count, constituting 
a voluntary submission to France, as it was held. The Empire never 
sanctioned these, and it seems to be clear that the illegal and com- 
pulsory act of the Count of Hanau could not change the provisions of 
the treaty. Another dispute arose in this connection in regard to the 
boundaries of Alsace, but this was rather a matter of geography and 
treaty interpretation than anything else. Though this case involves 
other types of violation, it is primarily an instance of internal laws 
violating political treaties and these laws (or court decrees) being in- 
validated by the family of nations. 

2. England found herself unable to execute all of the Treaty of 
Utrecht of April 11, 1713, owing to a clause contrary to her commercial 
laws, which Parliament failed or refused to amend. 17 This is usually 
cited as a violation, though certainly it would not now be so defined. 

3. The first secret article attached to the Convention of Vienna 
of July 16, 1733, reveals at least an invasion of the religious provisions 
of the Peace of Westphalia. By it the Emperor declared that the 
guarantee of the States of the Elector of Saxony extended specifically 
not only to the bishoprics of Meissen, Merseburg, and Naumburg, 
but also to the cessions which the House of Hesse Cassel would have 
to make to the Elector after the death of the Count of Hanau, and 
to the fiefs which would fall to the Elector in case of decease of the 
titular holders. By the treaty of Westphalia the bishoprics of Meissen, 
Merseburg, and Naumburg were assigned to the Protestant party, 
but were not secularized. The episcopal chapters would continue 
to elect bishops or, according to the canon law, to postulate adminis- 
trators from the descendants of the Elector John George I, who died 
in 1656. His eldest son was Elector of Saxony and administrator 
of Meissen, with the chapter of which he engaged in 1663 to erect 
a perpetual postulation by which this bishopric was forever united 
to the electorate; but the change of religion of the Elector August 
of Saxony should have served to annul this postulation, the effect of 

17 Wheaton, International Law, III, II, 7; Du Mont, Corps universel diplo- 
matique, VIII, Pt. 1, 345. 
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■which was contrary to the Peace of Westphalia. By virtue of per- 
petual postulations, which the chapters had signed, the bishoprics 
of Merseburg and Naumburg became hereditary in the branches founded 
by the son of John George I, Maurice William, duke or postulant 
bishop of Naumburg-Zeitz, who turned Catholic in 1717. The chapter, 
following the terms of the Peace of Westphalia, declared the seat vacant. 
These territories were particularly guaranteed to Saxony by the Vienna 
Convention. 

4. On November 16, 1792, the French national convention pro- 
voked Great Britain and the States General by decreeing the liberty 
of the Scheldt despite Article XIV of the Peace of Miinster and the 
convention's own mediation between the Emperor Joseph II and the 
States General a few years before, when, by the Peace of Fontaine- 
bleau of November 8, 1785, the closure was agreed to by the Emperor 
under the direct auspices of France. At that time political reasons 
made the States General dependent to an extent upon France, and this 
condition was consummated by the treaty of peace and alliance signed 
at The Hague, May 16, 1795. Article XVIII of the latter treaty 
stipulates that the navigation of the Scheldt, as well as of the Rhine, 
Meuse, and the Hondt, was to be free to both nations, 18 thus confirming 
the French decree. 

5. A French decree of February 2, 1793, was directed against the 
English attitude as to maritime commerce. It reversed principles 
which Louis XVI had applauded as proclaiming the freedom of goods 
in neutral bottoms. It also violated the stipulations of treaties. By 
Article XX of the French treaty of September 30, 1749, with Denmark, 
the life of which was until the next treaty, both parties agreed that 
the liberty of navigation was to be so extended that, in case one of the 
contracting highnesses should find himself at war against other States, 
subjects of the other contractant would be left "the ability of navi- 
gating freely and surely as before the war, either in leaving their own 
ports or other neutral ports, to go to any port hostile to one of the 
contracting highnesses, or from one enemy port to another without 
being put to any trouble or prevention either in going or coming; never- 
theless, there is excepted the case where the port into which they would 

18 Schoell, HisUrire Generate, IV, 218, 293; Garden, ibid., V, 190, 252. 
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enter might be actually besieged or blockaded from the sea side." 
Article XXVIII added positively that the flag covered merchandise. 19 

6. The English having prevented many neutral ships laden with 
grain from entering ports of the French Republic, a law of the latter 
of May 9, 1793, 

authorized French warships and corsairs to arrest and bring into the 
ports of the Republic neutral ships which should be found laden, in 
whole or in part, either with eatables belonging to neutrals and destined 
for enemy ports, or with merchandise belonging to enemies. The 
latter shall be declared good prize and confiscated to the profit of the 
captors; the eatables belonging to neutrals shall be paid for on the 
basis of their value, freight included, and an indemnity shall be granted 
to the ships on account of their detention. 

Thus France again violated the treaty of 1749 with Denmark. 

7. Great Britain followed the same system for a considerable time, 
and an instruction, issued June 8, 1793, to British maritime interests, 
authorized the arrest of any vessel laden in whole or in part with corn, 
wheat, or flour destined to a port of France or a port occupied by the 
French army, and the sending of such vessels into the most convenient 
port so that their foodstuffs might be bought for the British Govern- 
mental account. The ship having been released, the captain, after 
being cautioned, might obtain permission to take his goods to the port 
of a friendly country. The second article authorized the arrest of 
all ships, whatever their burden, which attempted to enter a block- 
aded port, and their sending to England for condemnation with cargo, 
except the ships of Denmark and Sweden, which were only to be pre- 
vented from entering on the first attempt, but condemned on the 
second. The third article proclaimed a paper blockade. This decree 
resulted in correspondence between Minister Hailes of England at 
Copenhagen and Count Bernstorff, Minister for Foreign Affairs, who in 
a note of July 28, 1793, said: 

[^Denmark] is the suffering party, but she does not comprehend 
how his Majesty the King of Great Britain has been able to give to 
commandants of his ships, and this without asking its advice, an addi- 
tional instruction entirely contrary to the preceding instructions and 
to his treaties with Denmark. 20 

19 Schoell, op. cit., VI, 9, 10; Garden, op. cit., VI, 305-307. 

20 Schoell, op. dt, VI, 21; Garden, op. cit., VI, 316. 
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The treaty principally referred to is that of July 11, 1670, Article 
XX of which, establishing in an imperfect manner the rights of neutral 
commerce, was explained by a convention of July 4, 1780. The latter 
recites a list of merchandise to be considered contraband and expressly 
excepts wheat, flour, corn, and other grain. The instruction conse- 
quently was a violation of this provision, though it did not happen to 
be a violation of the almost identic treaty of October 23, 1661, with 
Sweden. There followed a diplomatic correspondence between Russia 
and Denmark, French decrees in abundance, and considerable British 
diplomatic activity, including an English instruction of November 
6, 1793, that all French colonial goods in any bottom were to be seized. 
These measures forced Sweden and Denmark into the alliance of March 
27, 1794, and there was no real solution of the matter until the Con- 
vention of London of July 25, 1803. 

8. Article XI of the Peace of Basel of April 5, 1795, between France 
and Prussia, engaged France to welcome the good offices of the King 
of Prussia in favor of the princes and States of the Germanic Empire 
that might desire to enter directly into negotiations with it and that 
to this end had asked or should ask the mediation of the King of Prussia. 
The French Republic consented not to treat as enemy country for 
a period of three months after the ratification of the treaty those states 
and principalities on the right bank of the Rhine in behalf of which 
the king had interested himself. This treaty opened to the States of 
the Empire a method of avoiding the burden of war by making their 
peace individually with France. Schoell 21 states that the method was 
unconstitutional and contrary to the obligations which the States had 
contracted as members of the Germanic Confederation; and that 
therefore only a few profited by the opportunity, while most of them 
remained faithful to their engagements either out of attachment for 
the cause they defended or out of fear for the resentment of the Emperor, 
whose troops occupied their territory and whose protection would be 
necessary to them on the arrival of the general peace to prevent losses 
of territory to the Emperor. The Landgrave of Hesse Cassel was the 
first to make a special peace with France. By Article III of his treaty 
of August 28, 1795, the Landgrave specifically renounced the treaty 
a Op. cit., IV, 300; Garden, op. cit., V, 287-8. 
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of subsidies which he and the Margrave of Baden had concluded with 
Great Britain at Langencandel on October 5, 1793. 22 

9. Article 4 of the provisional treaty of peace concluded at Paris 
on November 30, 1782, and of the definitive treaty of peace of Paris 
concluded on September 3, 1783, between Great Britain and the United 
States provides : 

It is agreed that creditors on either side shall meet with no lawful 
impediment to the recovery of the full value in sterling money of all 
bona fide debts heretofore contracted. 

The following facts, said the Supreme Court, 23 were of the most 
public notoriety, at the time when the treaty was made, and therefore 
must have been very well known to the gentlemen who assented to it. 
1st. That British debts, to a great amount, had been paid into some 
of the State Treasuries, or loan offices, in paper money of very little 
value, either under laws confiscating debts, or under laws authorizing 
payment of such debts in paper money, and discharging the debtors. 
2d. That tender laws had existed in all the States; and that by some 
of those laws, a tender and a refusal to accept, by principal or factor, 
was declared an extinguishment of the debt. From the knowledge 
that such laws had existed there was good reason to fear that similar 
laws, with the same or less consequences, might be again made (and 
the fact really happened), and prudence required to guard the British 
creditor against them. 3d. That in some of the States property, of 
any kind, might be paid, at an appraisement, in discharge of any execu- 
tion. 4th. That laws were in force in some of the States, at the time 
of the treaty, which prevented suits by British creditors. 5th. That 
laws were in force in other of the States, at the time of the treaty, to 
prevent suits by any person for a limited time. All these laws created 
legal impediments, of one kind or another, to the recovery of many 
British debts, contracted before the war; and in many cases compelled 
the receipt of property instead of gold and silver. 

A bond between Ware and Hylton was dated in 1774, that is, before 
the outbreak of the Revolution. In 1777 Virginia passed an Act for 
sequestrating British property, providing that full discharge of the 
debt should be created by the payment of the sum due to the common- 
wealth. In 1780 payment was made by Hylton in accordance with 
this Act. "When the British creditors under such circumstances, 
after the establishment of peace, sought to proceed in the State courts 

!2 Martens, Recueil, VI, 548. •» 3 Dallas 238. 
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they found the treaty unavailing, since those tribunals held themselves 
still to be bound by the local statutes. In order to remove this diffi- 
culty, as well as to provide a rule for the future, there was inserted 
in the Constitution of the United States the clause declaring that 
treaties then made, or which should be made, under the authority 
of the United States, should be the supreme law of the land, binding 
on the judges in every State, anything in the constitution or laws of 
any State to the contrary notwithstanding." 24 In 1788 the Consti- 
tution became operative and in 1796 the case of Ware v. Hylton came 
before the Supreme Court. All but one of the justices held that the 
creditor was entitled to sue without regard to the validity or invalidity 
of the Virginia statute. 25 

10. On July. 7, 1798, Congress abrogated the treaty of defensive 
alliance of February 6, 1778, with France and the other treaties then 
subsisting with that State, because "they have been repeatedly vio- 
lated on the part of the French Government." 26 It was held in The 
Atlantic (37 Ct. CI. 17) that after the abrogation, the obligations of 
France must be determined by the law of nations. This is apparently 
because of the antecedent violation by France, one phase of which 
consisted of a unilateral decree abrogating so much of the treaty of 
1778 as related to contraband goods. In The James and Wilson (37 
Ct. CI. 303) it was held that this unilateral act did not impair any 
treaty right of the United States. 

11. A capitulation by Article X of which commanding generals 
were to give three days' notice before beginning hostilities was signed 
at Calpi January 10, 1799, between the French general, Championnet, 
and the Viceroy of Naples. January 17 the Neapolitans proclaimed 
Prince Moliterni Captain-General, and he undertook to restore quiet 
in the city after the Neapolitan sailors had shown signs of demonstrating 
against the French. Moliterni began negotiations with Championnet, 
but the latter declared the armistice broken because a corps of lazza- 
ronis had attacked the French near Capua. Fighting continued on 

24 Moore, Digest of International Law, V, 697. 

25 See generally on the subject of these debts, Moore, International Arbitra- 
tions, 271-298. 

26 Moore, Digest, V, 356. 
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January 19, 21, and 22, but Moliterni abandoned the people and took 
the French side. Championnet took possession of Naples, levied a war 
contribution, and proclaimed the Parthenopean Republic, at the head 
of which he placed Moliterni. 

12. The Prussian ministry declared to Lord Heresford, the British 
envoy at Berlin, in a note of February 12, 1801, that the League of the 
North did not have for its object the reversal of the commercial trea- 
ties previously concluded with England. Baron Ehrenswaerd, Swedish 
Minister at London, communicated on March 4 the treaty of Decem- 
ber 16, 1800, between Russia and Sweden and Russia and Denmark 
in which stipulations directly contrary to the British contentions were 
laid down regarding the rights of neutrals. The minister also com- 
plained of the embargo laid on Swedish ships. To justify the legiti- 
mate character of the league, the Swedish minister referred to the silence 
observed by Great Britain on the armed neutrality conventions of 
1780 and 1781, which had never been held contrary to its rights, as 
well as the convention of 1791, which partially renewed that of 1780. 
The treaties in question laid down in Article III the principles that 
neutral ships could navigate freely to belligerent ports; that goods 
belonging to belligerent subjects were free unless contraband; denied 
paper blockade, etc., all of which were directly against British con- 
tentions. In April, 1801, occurred the battle of Copenhagen, after 
which the British admiral offered Denmark a choice of an alliance 
or disarmament and demanded the suspension of the Convention 
of 1800. The suspension of arms came about shortly on news of the 
death of Paul I of Russia, and there resulted the maritime convention 
of St. Petersburg of June 17, 1801, between Russia and Great Britain, 
which established a new maritime code. 27 

13. In 1802, in the course of a revolution in Switzerland, General 
Andermatt received orders to occupy Zurich, which was bombarded. 
A convention of September 15, however, relieved the city of the obli- 
gation of receiving a garrison. At the news of the treatment accorded 
to Zurich, the antagonists of the central system of government, which 
had triumphed in the Swiss constitution of May 20, pronounced them- 

27 Martens, RecueU, IX, 192, 478; Schoell, Histmre Genirdle, VII, 73-74, 98- 
99; Garden, ibid., VI, 365-381. 
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selves in all the Cantons. Rudolph d'Erlach was put at the head of 
2000 peasants, to whom were joined the French emigres who had served 
in 1800 in the Austrian army. Rudolph appealed by a proclamation 
to the people to establish the old constitution, and the small Cantons 
denounced the armistice, which had been made on the 8th of September 
by a proclamation of General Andermatt, as having been broken by 
the attack on Zurich. 28 

14. The Peace of Presburg of December 26, 1805, illegally disposed 
of the property remaining to the Teutonic order by granting it to a 
prince of the House of Austria to be designated by the chief magnate 
thereof. 29 The Emperor appointed his' brother, Archduke Anthony. 
Bonaparte, who had thus disposed of the property of the order in con- 
cert with the Emperor of Austria, believed, in 1809, when he was at 
war with Austria, that he could dispose of the same property again. 
At Ratisbon, on April 24, he published on his own authority a decree 
to the effect that the Teutonic order be suppressed in all the countries 
of the Confederation of the Rhine, that its properties be united to the 
domains of the States wherein they were situated, and that Mergen- 
theim, with the rights, domains, and revenues attached to the grand- 
mastership and mentioned in Article XII of the Treaty of Presburg, 
should be incorporated in the Kingdom of Wtirtemberg. This decree 
was absolutely violative of the 1805 treaty, but Article IV of the Peace 
of Schoenbrunn between Austria and France of October 10, 1809, 
sanctioned the Napoleonic decree and promised pensions to the employes 
of the order. As this promise was never executed, Article XV of the 
Act of the Germanic Confederation, concluded at Vienna, June 8, 
1815, renewed the provision and charged the Diet of Frankfort with 
its execution. 30 

15. "By Article II of the treaty between the United States and 
Great Britain of July 3, 1815, it is provided that no 'higher or other 
duties' shall be imposed on the 'exportation of any articles' from the 
one country to the other 'than such as are payable on the exportation 

28 Garden, op. cit., VIII, 18. 

29 Schoell, Histoire, VII, 428; Garden, ibid., IX, 40-43. 

80 Schoell, op. cit., IX, 286-287, and XI, 318. The constitution is Annex 9 
to the Treaty of Vienna. 
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of the like articles to any other foreign country.' From the date of 
the treaty down to May 6, 1830, certain duties were levied by the British 
Government in violation of this stipulation, but the fact does not seem 
to have been understood either by the government or by shippers till 
December 27, 1825, when some American merchants discovered and 
called attention to it; and from the 20th of the following January 
they paid the duties in question under protest, or conditionally. On 
August 20, 1826, the committee of the privy council for trade decided 
that the duties were illegally exacted, but the board of customs refused 
to refund them, and obtained the passage of an act of limitations to 
the effect that duties thus assessed should not be refunded for a period 
extending back more than three years. For a number of years no further 
action was taken, but on December 3, 1845, the board of customs 
ordered the duties to be refunded back to January 26, 1823. The 
claims for the refund of duties from July 3, 1815, to January 26, 1823, 
remained unadjusted, and were submitted to the commission under 
the convention between the United States and Great Britain of Feb- 
ruary 8, 1853. A question arose, but seems to have been but little 
pressed, as to whether the claims were internationally barred by lapse 
of time, or rather by the act of limitations above referred to." 31 

16. The Creek and Cherokee Indians occupied territory within 
the State of Georgia under a series of treaties. The governor, sup- 
ported by the legislature and determined to acquire these lands, argued 
that the sovereign rights of the State inhibited any Federal interfer- 
ence with the expulsion of the Indians, whose tenure was guaranteed 
by Federal treaty provisions. Worcester had been indicted under a 
State Act forbidding any one under criminal penalties from residing 
in the Cherokee territory without a license from the State authorities. 
He pleaded provisions of vigorous treaties and of a Federal statute and 
that Georgia's Act was unconstitutional and void as being in conflict 
therewith. He was convicted and the conviction was sustained in the 
State court. The Supreme Court of the United States reversed this 
decision and ordered his discharge. No recognition was given to the 
order of the Supreme Court when it was returned to the State court, 
which refused to grant a writ of habeas corpus. Worcester continued 
31 Moore, International Arbitrations, page 4179. 
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to remain in prison, and the Federal authorities failed to take any 
action to enforce the Supreme Court mandate. 32 Obviously the State's 
action violated the Indian treaty. 

17. Article 14 of the treaty between the United States and Mexico 
of April 5, 1831, reads: 

Both the contracting parties promise and engage to give their 
special protection to the persons and property of the citizens of each 
other, of all occupations, who may be in their territories, subject to 
the jurisdiction of the one or of the other, transient or dwelling therein; 
leaving open and free to them the tribunals of justice for their judicial 
recourse, on the same terms which are usual and customary with the 
natives or citizens of the country in which they may be; for which 
they may employ, in defense of their rights, such advocates, solicitors, 
notaries, agents, and factors as they may judge proper, in all their 
trials at law; and the citizens of either party, or their agents, shall 
enjoy, in every respect, the same rights and privileges, either in prose- 
cuting or defending their rights of person or of property, as the citizens 
of the country where the cause may be tried. 

On February 26, 1845, Alexander A. Atocha, a citizen of the United 
States, a personal friend of Santa Anna, and a financial agent of his 
administration, was ordered by the Mexican Government to leave 
Mexico within eight days. He protested through the American Minis- 
ter that the order was a violation of the treaty. He presented a claim 
to the commission appointed for the adjustment of claims under the 
Treaty of Guadalupe Hidalgo. The commission rejected the Atocha 
claim because Atocha was with Santa Anna when ordered to leave 
and because Minister Shannon did not reply to a communication of 
the Mexican Minister for Foreign Affairs in which the latter ascribed 
to Mr. Shannon personal knowledge of Atocha's implication in Santa 
Anna's political plans. After the commission adjourned Atocha 
found a dispatch from Minister Shannon to the Washington Govern- 
ment denying the truth of the charge, and explaining why he did not 
reply. Congress passed an Act on February 14, 1865, referring the 
claim to the Court of Claims, which awarded $207,852.60 to Atocha's 
adrninistratrix. The judgment was based especially on the treaty 
article cited above. As the constitution of Mexico provides that a 

81 Worcester v. The State of Georgia, 6 Peters 515 (1832); Burr, op. cit., 353- 
355; Von Hoist, Constitutional History of the United States, 1750-1833, 452-455. 
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citizen should not be expelled for political offenses without a trial, 
the court held that it was not proper for Mexico to expel an American 
citizen for alleged complicity in a revolution without trial, the civil 
authority being at the time restored. 33 Before the Court of Claims 
the affair was essentially a new case. 

b. after 1848 

18. The consular convention of February 23, 1853, between France 
and the United States says: 

Art. 2, paragraph 3. [The consuls general, consuls, vice consuls 
or consular agents of the United States and France] shall never be 
compelled to appear as witnesses before the courts. When any dec- 
laration for judicial purposes, or deposition, is to be received from 
them, in the administration of justice, they shall be invited, in writing, 
to appear in court, and if unable to do so, their testimony shall be 
requested in writing, or be taken orally at their dwellings. 

Art. 3. The consular offices and dwellings shall be inviolable. 
The local authorities shall not invade them under any pretext. In 
no case shall they examine or seize the papers there deposited. In 
no case shall those offices or dwellings be used as places of asylum. 

At the April, 1854, session of the United States District Court 
for the Northern District of California an indictment was found against 
a Mexican for violation of the Neutrality Act. French Consul Dillon 
was served with a subpoena duces tecum as a witness for the defense. 
M. Dillon was not in court when the witnesses for the defense were 
called and defendant's counsel asked for an attachment against him, 
stating that counsel was prepared to argue the right to such an attach- 
ment. Judge Ogden Hoffman granted the attachment and under it 
M. Dillon was brought into court. His counsel presented a protest 
based on the treaty provisions quoted, and M. Dillon stated that the 
paper which he was summoned to bring with him must form part of the 
consular archives, if it was in existence. Judge Hoffman, after the 
protest had been argued, changed his opinion and held that compulsory 
process ought to have been refused. When the attachment was served 
on M. Dillon he hauled down his consular flag, and his Minister at 

83 Moore, Digest, IV, 97; 13 Stat. 595; Moore, International Arbitrations, 
1264; S. Rep. 70, 38th Cong., 1st sess.; Atocha's Case, 8 Ct. of CI. 427. 
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Washington took up the incident as involving disrespect to the French 
flag. After a long controversy the affair was closed with an expression 
of regret by the Government of the United States and an agreement 
to salute the French flag with a national salute. 34 

19. Actual violation of a treaty due to haste in executing it is one 
of the anomalies of which there is record. In Italy the sanction of 
Parliament is necessary to establish a treaty as the law of the land. 
On March 24, 1860, the Italian and French plenipotentiaries signed 
the treaty of cession of Nice and Savoy, and the Italian Parliament 
was not called to sanction the act until May 27. The treaty itself 
expressly stipulated that the cession should be effected with the consent 
of the population and the vote of Parliament. On April 16, however, 
the Italian ministry caused the plebiscite to be held in the province, 
and by the time Parliament met in May the whole cession was a fait 
accompli so far as being affected by any vote of the Parliament was 
concerned. France was already in possession when the Parliament 
met, though Rattazzi argued the illegality of the act in its session 
to no effect. 39 

20. "With a dispatch, No. 26, of July 21, 1870, Mr. Partridge, 
United States consul at Bangkok, inclosed to the Department of State 
certain correspondence in relation to the execution of two native serv- 
ants of the Rev. Messrs. Wilson and McGilvary, citizens of the United 
States. The Department of State declared the proceeding to have 
been a plain violation not only of Article I of the treaty of 1856, which 
stipulates full protection and assistance to enable them to reside there 
in security, but also of Article V, which stipulates for the free exercise 
of religion and for the right of Americans to employ Siamese subjects 

34 Moore, Digest, V, 78-81. A constitutional point in the judge's opinion is 
omitted from the summary. For a very similar instance occurring in Germany 
to an American consul general, see Moore, ibid., 81-83. In this instance, however, 
the summons was withdrawn and the consul general appeared voluntarily. For 
another instance, see For. Rel., 1905, 458-461. 

36 Atti del Parlamento italiano, 1860, 158 ff. The Italian treaty of peace with 
Austria in 1866 was likewise acted upon before Parliament had opportunity to ex- 
press its opinion. According to its terms, Italy was to pay Austria thirty-five 
million florins, and the payment was made by the executive before the Parliament 
could approve the treaty. This brought a protest from Mancini, but to no avail. 
(Atti, 1867, 358.) 
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as servants. It appeared, however, that the Siamese Government 
had ultimately receded from the ground, which it at first assumed, 
that the stipulations of the treaty were not applicable to the case in 
question." 3S 

21. "Complaint was made by the Chinese legation that Article 
III of the immigration treaty of November 17, 1880, guaranteeing 
to Chinese subjects in the United States the protection of the laws, 
was violated by various acts committed at Butte City, Montana. 
The governor of Montana investigated the complaint and reported 
that in the particular case, which was believed to have been the cause 
thereof, the offender had been convicted and sentenced to imprison- 
ment." « 

22. By section 14 of the Act of June 6, 1884, a duty of three cents 
a ton, not to exceed fifteen cents a ton per annum, was imposed in lieu 
of the uniform tax of thirty cents a ton per annum levied on vessels 
from foreign ports in the Western Hemisphere. Vessels entered from 
other foreign ports were to be subject to a duty of six cents a ton. 
Belgium, Denmark, Germany, Italy, Portugal, and Sweden and Norway 
claimed the 3- to 15- cents rate by reason of the most-favored-nation 
clause, except that Sweden and Norway based the claim on Article VIII 
of the treaty of July 4, 1827, by which the contractants "engage not to 
impose upon the navigation between their respective territories, in the 
vessels of either, any tonnage or other duties of any kind or denomina- 
tion, which shall be higher or other than those which shall be imposed 
on every other navigation except that which they have reserved to 
themselves respectively." All the claims were denied except that of 
Sweden and Norway, in behalf of which that government urged a con- 
struction of the treaty originally claimed by and conceded to the United 
States. By Act of June 19, 1886, the President was directed to suspend 
these duties under certain reciprocal conditions. The Netherlands, 
Germany, and certain other countries were brought under this pro- 
vision by proclamation. 38 

36 Moore, Digest, V, 847. 

•» Moore, Digest, V, 447-448; citing For. Rel., 1892, 142, 143. For a similar 
case at Vallejo, California, see For. Rel., 1891, 461-462, 466. 

38 Moore, Digest, II, 74-75. The facts of the Swedish-Norwegian claim will 
be found in For. Rel., 1874, 1117-1120; 1888, 669-674. 
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23. Article III of the treaty of commerce and navigation between 
Italy and the United States of February 26, 1871, says: 

The citizens of each of the high contracting parties shall receive, 
in the states and territories of the other, the most constant protection 
and security for their persons and property, and shall enjoy in this 
respect the same rights and privileges as are or shall be granted to 
the natives, on their submitting themselves to the conditions imposed 
upon the natives. 

On March 14, 1891, eleven Italians charged with the murder of the 
chief of police of New Orleans were killed in the parish prison of the 
city by a mob of citizens. Three or more of the victims were Italian 
subjects and on behalf of these Baron Fava, the Italian Minister at 
Washington, requested "that the guilty parties, whether perpetrators, 
accomplices, or instigators of the massacre which took place yesterday, 
be speedily brought to justice." He reserved the right to demand any 
other reparation which his government might think proper. Repre- 
sentations were made to the governor of Louisiana that the guilty 
persons should be brought to justice. On March 31, Baron Fava 
defined the demands of Italy as two, — official assurance by the United 
States that the guilty persons should be brought to trial, and the recog- 
nition of the principle of an indemnity. He then withdrew, leaving 
a charge d'affaires. Secretary Blaine admitted a violation of treaty 
rights, but held that Italy's action was precipitate. On May 5, the 
New Orleans grand jury made a report excusing the attackers of the 
jail, none of whom was indicted or brought to trial. The Federal 
Government was powerless under the system of State rights to 
bring the case before the Federal courts, and President Harrison 
recommended legislation which would remedy the defect. The 
United States, without acknowledging responsibility, and solely as 
an act of courtesy and justice, on April 12, 1892, paid Italy 
125,000 francs ($24,330.90) and diplomatic relations eventually were 
reestablished. 39 

24-27. Similar incidents involving the same provision and of the 
same character occurred at Rouse, Colorado, in 1895 ($10,000); at 

89 Moore, Digest, VI, 837-841; For. Rel. 1891, 658-728; see also City of New 
Orleans v. Abbagnato, 62 Fed. Rep. 240. 
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Hahnville, Louisiana, in 1896 ($6000) ; at Tallulah, Louisiana, in 1899 
($6000); at Erwin, Mississippi, in 1901 ($5000). 40 

28-29. Still further incidents of the same character were an out- 
break against Spaniards at New Orleans or Key West in 1851; and an 
attack on Messrs. Wexel and De Gress, Americans, at Callao, Peru, 
on August 20, 1876, in apparent violation of Article XV of the treaty 
of 1870. 41 The cases of the Chinese at Rock Springs, Wyoming, on 
September 2, 1885, and in Washington, Montana, Alaska, and Cali- 
fornia are recounted at length in Moore's Digest, but seem to have fallen 
outside of treaty provisions. 42 

30. With the approval of Commander O'Neil of the U. S. S. Marble- 
head, two Americans, J. S. Lampton and George B. Wiltbank, accepted 
positions as officials during the interregnum following the overthrow 
of the provisional government of Nicaragua in July, 1894. They were 
subsequently invited to call at the Nicaraguan commissioner's office, 
and there were arrested. They were taken from Bluefields, where 
they were in business and resided, to Managua and thence were sent 
under guard out of the country. The Nicaraguan Government re- 
fused either to try them or to allow them to return to Bluefields to 
settle their affairs. Nicaragua insisted they must be expelled because 
they were "compromised in the crimes and sedition" at Bluefields, and 
that by such action they had forfeited rights of residence under the 
treaty with the United States of June 21, 1867, which in Article XII 
says: 

The citizens of the United States and the citizens of the Republic 
of Nicaragua, respectively, residing in any of the territories of the 
other party, shall enjoy in their persons and property the protection of 
the government, and shall continue in possession of the guarantees 
which they now enjoy. . . 

The United States admitted that if the charge of making themselves 
dangerous to the public peace was true, Nicaragua had the right to 
expel the Americans, "provided it was exercised in a becoming manner 
and without undue harshness." Secretary Gresham, on August 29, 

40 Moore, ibid., Ill, 344-353, and VI, 841-849, with citations there mentioned. 

41 Moore, VI, 817-818. 

42 Op. cit., 822-837. 
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telegraphed to Minister Lewis Baker to "demand immediate open trial 
of the accused, with all guarantees of defense secured by treaty, and, 
in default thereof, their release." The Department of State held that 
Americans could not be deprived of rights under the treaty unless these 
were forfeited, "and that they are entitled to know the grounds of 
forfeiture. If forfeiture is claimed ... for alleged participation in 
an insurrectionary movement against Nicaragua, they should be in- 
formed of the charge against them and the evidence in support of it. 
This position will be maintained by the United States hereafter in 
all cases." Lampton and Wiltbank were permitted to return to Blue- 
fields and the order of expulsion was revoked. 43 

31. Article 5 of the treaty of amity, commerce, navigation, and 
extradition between Haiti and the United States of November 3, 1864, 
provides that "the citizens of each of the high contracting parties . . . 
shall [not] be compelled to pay any contributions whatever higher 
or other than those that are or may be paid by native citizens." Haiti 
by a law enacted October 1, 1897, authorized the levying of taxes on 
foreign merchants and clerks many times greater than those imposed 
on natives of similar occupation. The Minister of the United States 
was instructed to protest this law, if any attempt was made to execute 
it, as in violation of the treaty article. In a dispatch of May 5, 1898, 
to Secretary Sherman, Minister Powell reported that the question 
had been satisfactorily and definitely adjusted in favor of the United 
States. 44 

32. In the arbitration claim of John D. Metzger & Co. v. The 
Republic of Haiti, under the protocol of October 18, 1899, it was held 
that the Haitian Government was bound to make reparation for the 
seizure and sale of the goods of an American firm doing business in that 
country in order to enforce the payment by certain American employes, 
under Article 9 of the Haitian law of October 24, 1876, stipulating that 
foreigners should pay a tax double the amount payable by natives 
exercising the same industry, if said foreigners were to be permitted 
to pursue any industry other than commerce. Arbitrator William 
R. Day, in his award, said : 

43 Moore, Digest, IV, 99-100; For. Rel., 1894, App. I, 329-352. 

44 Moore, Digest, V, 730; For. Rel., 1898, 387 ff. 
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This law (October 24, 1876), so far as it affects American citizens, 
is in direct violation of the stipulations of the treaty. In practice it is 
shown that these license taxes were seldom enforced against workmen 
in Haiti. By direct enactment of law the solemn obligations of the 
treaty are ignored and discriminating burdens imposed upon foreigners 
without exception. When this condition of affairs was diplomatically 
called to the attention of the authorities of the Republic of Haiti, it 
is to the credit of that government that it promptly conceded that 
American citizens had rights under the treaty which deserve protection 
and which the Government of Haiti undertook to see were duly guarded, 
leaving Metzger & Co. to pursue their remedy of the infraction of 
their rights already sustained. 

33. The boundary convention of November 12, 1884, between the 
United States and Mexico provides: 

Art. III. No artificial change in the navigable course of the river 
[Rio Grande], by building . . . obstructions which may tend to deflect 
the current or produce deposits of alluvium . . . shall be permitted 
to affect or alter the dividing line as determined. . . 

The American Rio Grande Land & Irrigation Company desired to 
develop by irrigation a large tract of land along the river. It constructed 
a canal system and installed a pumping station on the bank of the 
river to supply water to its canals. As this development was under 
way a natural cut-off in the course of the Rio Grande began taking 
place, the company making an unsuccessful attempt to prevent the 
change in the river's course by revetting the bank. The company 
then tried to save its pumping station, which was on the only avail- 
able site, by cutting an artificial channel, this project being completed 
in June and July, 1906. The artificial cut-off changed the American- 
Mexican boundary line by altering the channel of the river, and seems 
also to have resulted in damage to Mexican landowners through loss 
to growing crops, construction of levees, loss of land by erosion and 
of riparian rights. As a consequence, the Mexican Government brought 
the matter to the attention of the International Boundary Commission, 
whose engineers reported that the company was in the wrong and should 
indemnify for the offense. This report was referred by the Depart- 
ment of State to the Attorney General, who, under date of May 16, 
1907, rendered an opinion in which he said: 
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As to indemnity for injuries which may have been caused to citizens 
of Mexico, I am of opinion that existing statutes provide a right of 
action and a forum. Section 563, Revised Statutes, clause 16, [Judicial 
Code, § 24, 17] gives to district courts of the United States jurisdiction 
"of all suits brought by any alien for a tort only in violation of the 
law of nations or of a treaty of the United States." The act of August 
13, 1888, amending and superseding earlier laws (25 Stat., 433, sec. 1), 
gives to the circuit courts of the United States "original cognizance, 
concurrent with the courts of the several States, of all suits of a civil 
nature at common law or in equity ... in which there shall be, . . . 
a controversy between citizens of a State and foreign States, citizens, 
or subjects, in which the matter in dispute exceeds, exclusive of interest 
and costs, the sum or value aforesaid [$2000]." . . . 

As to the public tort, so to speak — that is, the injury to Mexico 
in respect to the boundary line by changing the channel of the river — 
I incline to the view that a treaty of the United States, which is a part 
of the supreme law of the land, having been violated, a remedy exists 
to redress that wrong. The United States owes the duty and has the 
right of vindicating the treaty. It can hardly be doubted that in a 
proper case calling for prevention the United States may proceed by 
bill in equity to obtain an injunction, and that in a case like the present, 
where the prohibited thing has been done, the United States may 
proceed in the same way to obtain mandatory relief in some appro- 
priate form to compel the restoration of the status quo ante. I find 
provision for this course in the act of 1888, already referred to. That 
act gives jurisdiction to the circuit courts of the United States of all 
suits of a civil nature at common law or in equity in which the United 
States are plaintiffs or petitioners. I am of the opinion that the limita- 
tion of jurisdictional amount in that act does not apply to such suits. 

The Secretary of State replied to the Attorney General that in 
his opinion it was desirable to institute and maintain a suit against the 
offending corporation, and accordingly a bill in equity was filed against 
the American Rio Grande Land &, Irrigation Company in the Circuit 
Court for the Southern District of Texas. The decree of the court, 
dated December 5, 1911, ordered: 

First. That defendant ... do convey to the complainant, Seflor 
Don Adelberto A. Arguelles, Trustee, by warranty deed, for the benefit 
of all of the owners of lands situated in Mexico damaged by the unlawful 
diversion of the Rio Grande, all that tract or parcel of land belonging 
to said defendant company that was "cut-off" or cast upon the southern 
bank of the Rio Grande by said unlawful diversion, . . . 

Second. That defendant ... do pay unto the complainant, 
Sefior Don Adelberto A. Arguelles, Trustee, Five Thousand Dollars 
for the benefit of all the owners of Mexican lands so damaged. . . . 
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Third. That defendant, American Rio Grande Land & Irrigation 
Company, do pay to the United States of America, Complainants, the 
sum of Two Thousand Dollars ($2000) to cover costs and expenses 
incident to surveying and marking the international boundary line 
now represented by the former bed or channel of the Rio Grande 
before the unlawful diversion of the stream was made by defendant, as 
aforesaid. 

Fourth. That as a penalty for violating the provision of the treaties, 
as aforesaid, in making, by artificial means, the unlawful change, 
diversion and interference with the natural channel, course and flow 
of the waters of the international boundary line stream, the Rio Grande, 
by reason of the wrongful acts complained of, that the defendant 
company pay to complainant, the United States of America, the sum 
of Ten Thousand Dollars ($10,000) and court costs in the sum of Two 
Hundred Dollars ($200) . 45 - 46 

Denys P. Myers. 

« This Journal, VI, 478-485. 

46 The following are additional citations of this form of violation: 

34. For a case involving inobservance of treaty provisions by local authorities 
and also of the most-favored-nation clause, see Moore, Digest, V, 573-576. 

35. For the Van Bokkelen case, involving imprisonment "in derogation of the 
rights to which he was entitled as a citizen of the United States under stipulations 
contained in the treaty between the United States and Haiti" of November 3, 1864, 
see Moore, Digest, VI, 699-701, 772-773, and International Arbitrations, 1807-1853. 

36. For the Panama riot of April 15, 1856, as a result of which New Granada 
acknowledged liability for failure to preserve peace and good order in accordance 
with Article 35 of the treaty of peace, amity, navigation and commerce of December 
12, 1846, see Moore, Digest, III, 34-36; VI, 819, 960, and International Arbitra- 
tions, 1361. 

37—43. For instances arising between the United States and Spain under Article 
7 of the treaty of friendship, boundaries, commerce and navigation of October 27, 
1795, see Moore, Digest, VI, 908-914. The incidents occurred in Cuba in 1896 and 
1897 and related to a decree of the Governor General ordering a general requisition 
of horses and mules, spoliation of cane crops for forage, quartering of troops and 
spoliation thereby, the Governor General's executive order prohibiting export of leaf 
tobacco by foreigners, and the appropriation of an American's estate for an agri- 
cultural colony of impoverished concentrados. Altogether five types of violation. 
"It is the opinion of the Commission that the treaty of 1795 and the protocol of 1877 
were in full force and effect during the insurrection in Cuba, and they will be applied 
in deciding cases properly falling within their provisions," said paragraph 9 of the 
statement of April 28, 1903, copying the President's instructions. See also on this 
subject Moore, Digest, VI, 923, 970-972. The latter citation presents a sixth type 
of such violation involving abandonment of a plantation by military order and 
subsequent overrunning of it by Spanish soldiers. The case of Sanguily's imprison 
ment offers a possible seventh type. Moore, VI, 784-785. 
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44. For liability of the United States under the French Claims Convention of 
January 15, 1880, see Joseph Chourreau v. United States, Boutwell's Report, 134, 
140, and Moore, Digest, VI, 920-921. This is perhaps not a true case of treaty 
violation. 

45. For the case of Dr. Maurice Pflaum, involving infraction of Article IV of 
the treaty of commerce and navigation of May 7, 1830, with Turkey, see Moore, 
Digest, VI, 771-772. Extraterritorial jurisdiction was violated in this instance. 

46. For arrests in Turkey of American naturalized citizens bearing passports but 
charged with crime in contempt of extraterritorial rights (Article IV, treaty of 1830), 
see For. Rel., 1905, 885-898. 

47. For the inconsistency of Articles 49, 50, 59, 60, 61, and 62 of the Chinese 
mining regulations of March, 1908, with Article VII of the American treaty of 
October 8, 1903, see For. Rel., 1908, 151-176. 

48. For imposition of taxes or duties on kerosene oil by inland Chinese authori- 
ties in addition to these prescribed by treaty, see For. Rel., 1908, 134-145. The 
question involved most-favored-nation treatment under Article XI of the Chino- 
Japanese commercial treaty of 1896 and the limits of free port areas under Article 2 
of the Anglo-Chinese Nanking treaty of 1858, Article 6 of the Franco-Chinese 
treaty of 1858, Article 7 of the Franco-Chinese treaty of 1860, the German-Chinese 
treaty of 1861, and Article II of the Belgian-Chinese treaty of 1865. All the Powers 
named were involved in the dispute. 

49. For the collection of a forced loan from an American naturalized by marriage, 
Mrs. Josefa Jacoby, in contravention of the treaty of 1867 with Nicaragua, see 
For. Rel., 1894, 451-460. 

The following are American instances in which a presumption of violation was 
raised: 

For the case of a forced loan (Ulrich and Langstroth, 1873) allegedly in violation 
of Article VIII of the treaty of April 5, 1831, with Mexico, see Moore, Digest, VI, 
916-917; but see also opinion of Secretary Evarts, ibid., 917. 

As to adducing Article IV of the treaty of 1840 between the United States and 
Portugal in connection with indirect importations into Portuguese colonies by way 
of Lisbon, see Moore, Digest, II, 71-72. 

For an instance in which Chinese passport regulations in the interior would, 
if put into execution, have violated Article IX of the British treaty of June 26, 
1858, and similar provisions in treaties with all other Powers, see For. Rel., 1894, 
152-160. 

For the Wheelock case, in which an American citizen was tortured by a Vene- 
zuelan official and then repeatedly denied redress in the Venezuelan courts, see 
Moore, Digest, VI, 321-323, 769-770. The case occurred in 1879, and therefore 
the allegation of Mr. Evarts that the treatment of the American contravened 
Article 3, of the treaty of amity, commerce and navigation, and extradition of Au- 
gust 27, 1860, is erroneous; for the treaty terminated on October 22, 1870, pur- 
suant to notice by Venezuela. 

For alleged inobservance of Article 14 of the consular convention of 1871 with 
Germany, growing out of desertions from German ships on the Pacific coast, see 
For. Rel., 1902, 411-417. The question here involved was largely as to procedure 
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and also included construction of Sec. 5280, R. S., in harmony with the treaty 
provision. 

For an instance of allegation of violation by acts of a revolutionary force against 
an American, William Fowks, see Moore, Digest, VI, 993-994. An indemnity was 
paid and accepted without entering into the merits of Peru's liability under Articles 
II and XV of the treaty of 1887. 

For evidence that cutting submarine telegraphic cables in war time is not a vio- 
lation of Article XV of the treaty of Paris of March 14, 1884, on the protection of 
such cables, see Moore, VI, 924-926. 

For alleged contravention by the viceroy of Nanking of Article I of the Whangpu 
river conservancy agreement of September 27, 1905 (For. Rel., 1905, 122), see For. 
Rel., 1909, 70 ff. 

For alleged discrimination against Italian subjects by an ordinance of Richmond, 
Va., in contravention of Articles II and III of the treaty of February 26, 1871, be- 
tween the United States and Italy, see For. Rel. 1909, 386-389. A similar instance 
occurring in South Carolina in 1893 was dealt with in Cantini et al. v. Tillman 
et al, 54 Fed. Rep. 969. 

For the Maiorano case, see For. Rel., 1909, 391-393. Here the Department 
of State held that a Pennsylvania law denying nonresidents of Pennsylvania the 
right to institute damage proceedings on account of violence or negligence resulting 
in death did not violate Articles 3 and 23 of the treaty of February 26, 1871, with 
Italy. Cf. Maiorano v. B. & O. R. R. Co., 213 U. S. 268 (1909). 



